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Ward Hadaway Solicitors
Sandgate House, 102 Quayside, Newcastle upon Tyne NE1 3DX
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[J]rs Handan |brahim Your Ref:

‘censing Comp[uanpe Ofﬁ°ef Our Ref: (LIRXA.AS.CO00238.514
Epping Forest District Council
Civic Offices Document No:  wh19139331v1
High Street Date: 8 November 2017
EPPING Direct Line: +44 (D} 191 204 4342
Essex
CM16 4BZ Direct Fax: +44 (0) 191 204 4001

Email Address:  richard.armot@wardhadaway.com

Dear Mrs Ibrahim

Qur_Client — The Co-op and their application for a Premises Licence for The
Landmark, Broadway, Debden

Further to the above, please accept this letter as formal Regulation 8 Notice of our intention
to attend the hearing on 20 November. | anticipate being accompanied by my client's Local
Area Manager, Giulio Divaira.

| have enclosed 5 copies of Co-op's Core Colleague Induction Welcome Pack and Age
Matiters material to which | will refer the Committee.

In addition, | have enclosed a copy of the Opinion of Susanna FitzGerald QC which is a brief
canter through the basic principles. Whilst she is discussing a specific issue with deliveries,
paragraphs 5 to 9 help to remind us that the licensing objectives are not tied to the licensing
activity conducted. This is of course relevant to our contention that since no licensable
activity is taking place after 2300 hrs, the Town Councils’ representation is irrelevant for the
purposes of Section 18.

| would be grateful if you could acknowledge receipt.

Yours sincerely

Richard Arnot
Partner

Enclosure(s)
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Email: legal@wardhadaway.com Web: www.wardhadaway.com DA

Also at: Leeds and Manchester

Authorised and Regulated by the Solicitors Regulation Authority
(Registration Number 204387) A list of Pariners is available at all offices.
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RE. THE CO-OP AND PREMISES LICENCES
UNDER THE LICENSING ACT 2003

ADVICE

1. I am asked to advise the Co-Op about a condition which appears in several of its
premises licences granted under the Licensing Act 2003, and as to the proper

interpretation of this condition.

2. I have in front of me a typical example of such a premises licence, in this case
granted by Knowsley Council, for a Co-Op situated in Fazakerley. The licence authorises
the licensable activity of the sale by retail or the supply of alcohol. The licensee is the Co-
Operative Group Food Limited. Attached to this licence are the mandatory conditions,
and various other conditions under the headings of the licensing objectives i.e. the
prevention of crime and disorder, public safety, the prevention of public nuisance, and the
protection of children from harm. Modifications were made to the conditions, following
a hearing on 14" March 2013, which the Council considered “appropriate, proportionate

and reasonable” to make “having regard to the promotion of the licensing objectives”,

3 Under the heading of “The Prevention of Public Nuisance” appears just one

condition, (not modified earlier this year) which is:-

“No deliveries to take place between 10pm and 7am the
following day.”
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4. I understand that no deliveries of alcohol have taken place between 10pm and
7am, but it has been alleged that some deliveries of other goods which the shop sells have
taken place within those hours. This condition, as I have mentioned, is typical of more
than one Co-op premises licence and although the premises licence I have quoted is one
granted by Knowsley Council, this Advice extends to other licences with a similar
condition. Knowsley Council, I understand, have put forward the view that the condition
means that no deliveries whatsoever may take place between 10pm and 7am, whereas the
Co-Op and my Instructing Solicitor maintain that the condition can only refer to the

deliveries of alcohol to the premises covered by the licence.

The Licensing Act 2003

5. The heading to the Act specifies that it is:-

“An Act to make provision about the regulation of the sale
and supply of alcohol, the provision of entertainment and the
provision of late night refreshment, about offences relating to
alcohol and for connected purposes.”

6. Section { sets out the “licensable activities”, the first one of which is the sale by

retail of alcohol.

7. By Section 2(1)(a), a licensable activity (in this case the sale by retail and supply
of alcohol) may be carried on under and in accordance with a premises licence. By
Section 136, a person commits an offence if he carries on a licensable activity from
premises otherwise than under and in accordance with an authorisation, i.e. a licence in

this case. There are various other offences relating to alcohol set out in the following
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sections. Obviously, therefore, the licence is entirely concerned with making lawful, and

controlling, the licensable activities.

8. By Section 4(1) a licensing authority:-

S must carry out its functions under this Act (“licensing
functions”) with a view to promoting the licensing
objectives.

(2)  The licensing objectives are:

(a)  the prevention of crime and disorder;
(b)  public safety;

(c)  the prevention of public nuisance; and

(d) the protection of children from harm.”

9. By Section 11, a premises licence means a licence which “authorises the premises
to be used for one or more licensable activities”. So, as may be seen, everything is tied to

the licensable activity which in this case refers to the sale by retail of alcohol.

10. A licensing authority is given power to grant a premises licence subject to
conditions (see Section 18). If no relevant representations are received, the authority’s
power to impose conditions is limited, but if a relevant representation is received, the
authority’s power is somewhat wider. However it is still constrained as the authority may
only impose conditions (other than the mandatory conditions), “appropriate for the

promotion of the licensing objectives”.
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1. The Co-Op requires this licence solely to enable the sale of alcohol by retail. It
does not require any premises licence to carry on the main bulk of its trade, which is that
of selling food and other grocery products, presumably permitted under appropriate
planning permission. Therefore, it can lawfully supply food and other grocery products
other than alcohol without a premises licence. If there were no premises licence in force,
the Co-Op can perfectly lawfully receive deliveries of food and other grocery products at

any time.

12, A licensing authority may only impose a condition so far as it considers it
appropriate for the promotion of the licensing objectives in relation to a licensable
activity. It does not have carte blanche to impose any condition which it considers may be
appropriate to the premises. To impose such a condition unrelated to a licensable activity
would be ultra vires, unlawful and irrational. This was recently illustrated in a Scottish
case, Bapu Properties Limited v. City of Glasgow Licensing Board 2012 WL 488659.
This was an appeal to the Sheriff’s Court under the Licensing (Scotland) Act 2005 where
the Licensing Board had refused an application for & variation of a premises licence in
relation to a licensed Indian restaurant. The restaurant wished to extend the ambit of the
licence fo include an external seating area along the pavement next to the glass frontage
of the restaurant. One of the reasons given by the Board to support this refusal was that
the granting of the application would be inconsistent with the licensing objective of
preventing public nuisance, The Board considered that granting the application would
limit the space on the footpath so as to cause congestion and inconvenience to pedestrians

in a busy area of the city centre.
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13. The Scottish Licensing Act is not identical in its terms to the Licensing Act 2003
but it has striking similarities. It refers to “premises licences,”, and licensing objectives,
one of which is “preventing public nuisance.” One of the grounds for refusal of a licence
is that “the Board considers that the granting of the licence would be inconsistent with
one or more of the licensing objectives.” In my view, it is right that the Scottish court and

the Scottish law should provide authority and guidance for the English court.

14.  The Court found:-

“45. The single function of a Licensing Board under the
2005 Act is that of the licensing of the sale of alcohol. The
powers to licence (sic) the sale of alcohol cannot be
deployed to effect objectives not related to the sale of
alcohol, but which the Licensing Board might yet find
desirable. The objectives listed in Section 4 of the 2005
Act” (which are the licensing objectives), “though striking in
their apparent generality, are not “free-standing™ objectives.
They are “licensing” objectives. The objectives, if they are
to be relied upon to refuse a licence, must be “linked to the
sale of alcoho!” (Brightcrew Limited v. The City of Glasgow
Licensing Board [2011] CSIH 46 at paragraph 26).”

The court went on to describe how the supposed public nuisance arose from the
apprehended pedestrian congestion on the footpath. However the court held that
congestion was not directly or materially linked to the sale of alcohol on the premises. It
did not flow directly or materially from the licensing of the sale of alcohol. Ifjt existed at
all it would be attributable to the physical presence of the tables and the chairs of the

restaurant’s external operation, which was already sanctioned by, inter alia, planning

consent. Of course, conditions imposed on licences in England should not duplicate other
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statutory provisions either, and here the Coop is entitled to sell food and other grocery

products by virtue of planning permission.

15.  The Court further stated:-

“48. The Board is not concerned with preventing public
nuisance generally. The Board is only concerned with
prevention of public nuisance so far as referable to the sale
of alcohol.”

16.  In the Brightcrew case (supra), at para 26, in addition to what was quoted in the
Bapu case, the Inner House, Court of Session stated that, although the licensing
objectives were all desirable in a general sense, that did not empower a Licensing Board

to insist on matters not linked to the sale of alcohol. The same is true in England.

17.  Consequently, in my view,.any condition imposed has to be able to be materially
and directly related to a licensable activity, which in this case is the sale by retail of
alcohol. The authority do not have power under the Licensing Act to impose a condition
which relates to anything other than one of the licensable activities i.e. here the sale by
retail of alcohol. As was said in the Bapu Properties case (following the Brightcrew
case), the authority is not concerned with preventing public nuisance generally, only with
the prevention of public nuisance so far as it is referable to the sale of alcohol. A
condition which purports therefore to limit all deliveries of foodstuffs or other groceries
would be an unlawful condition because the authority would not have the power to
impose it. However, the condition can be construed, and, in my view, must be construed,

perfectly lawfully, if construed only to refer to deliveries of alcohol to be sold in the shop.
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When faced with two possible interpretations, one of which would be unlawful and the

other of which is lawful, the lawful interpretation is the one to be followed.

18.  In contract law, “where the words of a contract are capable of two meanings, one
of which is lawful and the other unlawful, the former construction should be preferred.”
This principle is based on the proposition that “the parties are unlikely to have intended to
agree to something unlawful.” (See Lewison “The Interpretation of Contracts,” 5
Edition at 7.1). The same can be said here: the authority is unlikely to have intended to
impose a condition that was ultra vires and unlawful. Indeed, one must work on the basis
that the authority intended to act lawfully and within its powers, and therefore, the

condition can only refer to deliveries of alcohol.

19. 1 have in front of me a letter from Mrs Jane Miller in Croydon written to the local
cauncil in relation to a variation application put in by the Co-Op in respect of premises in
Featherbed Lane, complaining that deliveries of bread to the Co-Op have taken place
before 7am. The letter is the only representation received in respect of the application.
The Licensing officer is suggesting that it is a relevant representation and therefore there
needs to be a hearing. However, as I have set out above, when the authority are carrying
out its duties under the Licensing Act, under section 4 (see para 8 above), the authority
are concerned with matters relevant to the licensable activity in question and not public
nuisance generally. Mrs Miller’s letter deals only with alleged deliveries of grocery
products and has nothing to do with the retail sale of alcohol, and therefore has nothing to
do with the likely effect of the grant of the application on the promotion of the licensing

objectives. It therefore cannot be a relevant representation (see section 35(5)). Therefore
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the application must be granted administratively without the need for a hearing (see

section 35(2)).

SUSANNA FITZGERALD Q.C.

One Essex Court
Temple

London

EC4Y 9AR.

29 April 2013
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Age Matters

Wa all know that aga mattess, baing old enough ta have a drink ina l:mb, learring to drrve
and passing yobr deving rest, Age reslty manors when wo aca solling agn restircted
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| Hover over each ¢f the images 1o find out what we will be coveting in this medule:
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The Bigger Picture — The impact of selling products to under age people

The Toolkit — What tools are there to help you
How old do | lock? - Challenge 25, the when and how

Just say no — Refusing a sale
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Checks are ramping up
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Challenge 25 - What does it mean?
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’ How old do | lock?
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How old do | look?
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The Bigger Picture

Theru are many repercussiens 1o undet age saling.
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| The Bigger Picture
Thare are many repercussions to under age selling.

Foiling to uphold your responsitulites can hava senous consequences to you and your stare.
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The Bigger Picture
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| The Bigger Picture
| Thatw are many rapurcussions 1o under age sulling.

Faiing to sphoki your responubilities can have sernous cansequences to you and your store,

Havor over each piciuee below to bad aut mare:

| The Wider Cormmunity.

1. Aleohal abuse accounts for 47% of violem ¢rimes |
133 ooom;f:i";u drinking aach .
i A e m ELrtEvE annking 4 ar
3 There kﬂuﬁam«hﬁmw?\mm sbuse. t

TRVGBT v e Dhwne -+ 1045110
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The Bigger Picture @

Thae People in Qur Community

When selling resticted products, wi also noed to pay anention to who we ore selling to.

Net enly do wo nead 10 ensura the customar is old enaugh 16 purchase the tem, wa also need ta |
snsure they are not intoxicated. This can be seen in'various physicnl efemenis, such as: | {

= Slusrad speuch I
* Stumbhng or swaying |
= Flyshed face

= Dropping things/ditficulty prcking them up

=« Smell of slcahal on the person |

Tha shave elements could also e a 1190 of dinuss rather than intoxication, Thia can be a difficult }

| call to moka. Thwre 11 na reason for us not to sell 1o sormeane whao 1s unwell, However we do have s
rasponstility to make wee thoy do not come to ary haem, |l you need mora advice than spsak to
your mansges

This is a good example of thinking about and fooking out for the paopla in your community. 1

e —— TR T VHo 13| !
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Just say no.

Havar avar tha unetges to ind cut what we will bo looking ot next:

Proxy Sales

:
o o

Preview - Ape Matters Loval 1 2017 vd 0
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Just say no.

Hoves avar the images to ind out what wo will be locking at nut:

Asking for ID

SN CTLe oM Dnrta 0 124133
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Just say no.

Hovas oven 1he images to bnd out what we will be locking ot next:

Refusing a Sale

T Lyom @ Y e L
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The Licensing Objectives i

A3 a responzibin ietailue wo neecd o ensure we are upholding tha licensing objactvns,

These are sat out by the licaning suthonty. | |

Thase are {click the numbess): 1

The pravention of crime and disordes

Public salaty

The pratection of children from haem

Addrtionally in Scotland, protecting and improving public health

@ Prevention af pubhe nuisanco
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Just say no - Proxy Sales

Wa can suppont tha Pravemtion ol chuldien from hurm’ licenung abiectve by ensunng we a1 not sellng any
age related products ta people undetage. i you beheve an sga rernced product 8 being it foie
someone under age you have & responubility ta refusa the sale. This 14 ksown as a prory sale.

There are common things 1a look out {ac. 1f you belave a peoxy zale 11 taking place

Chek on the images 1o find out what these are:

o Y e

Products that sppeal
Young pacple loter
mmm-m"g Togeung PASP S 0. pumhesas medeuung ol only pal !'
wpeaking 10 differant Pt lots of small change. halc A,
e chaap winey, cide
| and leger.

Customen may also be unaware that purchaung slcohel far tomeone
under age 1 an aflonce end they could barav

ed Up to £5.000.

ra D

— = ™ e = T

ES'_’" B e/ s £y i et s b < g 1 e e et L | brvne by bbb tom |
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Just say no

in spite ol the pravious points it can be very difficult to know il o pﬂ!lg«tn:lr is taking place. Lets takn
a at 2 scenarios. Click the scenaro you think could ba the proxy sala:

< Farbata cormes
» Kartncome: in 112 the thep with
wthiaw ol hi har tao
granachil
aya

by abettie cf
L M ghlhady tul i
1o dned
Ll
ST ot
=0udc) ramed bo a1k 4 tha
Dt vt ot thrm 155 I
3Q Wi wondd rad 0 5
e pind.

i =
W ETLer1Demrir e 194110
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Just say no - Proxy Sales

When asking for ID. 1t ¢an bo hard 10 krow what 1o tay. what would you vyt Pick fram the bet
elaw what you think you should say-

50 when you peed 1o ask sorioona fot 1D, tso points B and € end svond the otticr 21

Foel heg 10 have a play around to word 1 slightly differently, 1his 1ent 2 scrtpt you have to 1ay word kor word.

Just say no - Proxy Sales

Whan asking for |2, it can bo hard to know what to say, what wouki you say? Pick from the list
biefow what you think you shoukd say

Incorsact: This 1s & ktt'a short and could be woeded
batrer. Choasn ancthet opon

S0 when yeu neod 1o ask sameone for 10, use ponta B and C and avoud the cther 20
Feo! fina 10 have 8 play sround ta word  slightly diffarertly, this isn't a soipt you heva to say word for word.

e
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Just say no - Proxy Sales

‘Whon asking for ID, it can bo hard 10 knaw what to say what wautd you say? Pick from the Iint
below what you think you should say:

Shart but covery the necesary poirts and v
profettonal,

| S0 when you needd Lo sk someone for 1D, use points B and C, end avosd the oiber 21

Feck hoe 10 heve a ploy arsumd to word it dlightly difleronsly, thisisn‘t s saipt you have 10 say word for word.

=TT —TTE T T — —
rgIHTqu hmd-hwvmﬂ-cﬁ;!g"ww o Pt - e i L i L -
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Just say no - Proxy Sales

When atking for 1D, it ¢an bo hard 10 know what 16 say what would you say7 Pick fram the list
below what you thisk you should say

and concise way.

- el o sl

|
1

| So when you need to stk someone kor 1D, use ponts B and C, snd svoud the other 2t

| Focl froe 16 hava a play around to word i shightly differently. thes isn't a seript you have to say word for word. |
| j

ET0 0T e xn DReme -0 134110
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| Just say no - Proxy Sales

| When asking for ID. 1t can bo hard 1o knaw what to tay, what would you say? Pick from the hst
| belaw what you think you should say:

nconact: Tha one wa debmtely wouldn't use, could
comme acrass a1 tude and unprofessional, Choose
ancihar option.

S0 when you need to ask someona lor 1D, e pointa B and C, and avord the cther 20

Feel fio 1o have « play arcund to word t shghtly differertly. this an't a seript you have (o eay word ko word,

S= o

Previaw - Age Matters Level 1 2017 v4.0 |
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| Just say no | |

Chck on the numbers to reveal the 7 bebaviours which can help when relusing a sale:

FRUF £SO AL
@ hzﬁmuhp&w-dmwuimomm\m} I |

LYE COMTACY
rarein 10 BTy exght? blake sure you malie pye contec] with the cushomar whan tailing e |
thern

RELPECT
@ M irys S A PeCT 10 Sl TShiwed. You O Ok T Dy brtohg tham hive ot By i
Aawnang snancrendy.

CLEAR
@ Whan you Sre 1malung 13 The CTome you Naed B be cear s concres ot Bl tmes.
n.mm-ndmum--mm srmarnd Bt thay tan hoar vou

Euo |
@ R qrate & LAl e 1wk wernhess hiterung 10 how ¥ |
Mmmmhzmmmm-m-mumm

POLTNT
@ [M—mhm—uﬂﬂn—mq mrh:wa.mum-MmmJ

i ®[ T T —— ] |
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Your Toolkit

Thore ata lots of things that can halp you stay on tha rgkt sido when selling age resticted
products, Hover over oad‘:l of tha images 1o find out what they are:

: B ~UNDER 187- @

Always use ull prompts correcily a1 thesa will prompt the r
e date of bith reguired. l

Remambar If in doubt, atki As you will now know there can
be lors of consequences | we get this wrong.

Customer Facing Till Screen

Challenge 25 badge

Age restricted Point of Sale

CITRUS Policies

o LU0 Ry | G

| |
| Proview - Age Matters Level 1 2017 vd.0 |
1 ]
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Key points for managers

Ovet the summas months teenagurs may attempt to purchasae aslcohol as they'te
borad and 1o celubrate exam rosults. This will ses an increase in test purchasing
by Police and Trading Standards.

It nna waw mot chocking 1D pust to gat 1id of that long queue. if it results in yowr |
store being bannad from selling certain products.

Uipon faling any tests the maost senier person in the store must be callod
immodiately and the Failed Test Purchase procedure put into action. 1 |

A pack with instiucuens sheuld be pinted from CITRUS. F

13 A |
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Summary

You have almost complated the Age Mattors Love' | madule. You shouk naw know {click the ticks):

@ What pioxy sales s1e anct how 10 spot them

@ Thy tools avallable to you 10 svoid powntial underage solus

| Praview - Age Matters Lovel 1 2017 vd.0
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Congratulations

Thank you for comploting thus module. you have taken an impestant
step in staying legal whan selling resiricied products.

Floasa st thia module and retuen to your traning page and foliow
tha instructions to complera thae test.






